UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

6-2-2021

State v. Morales Respondent's Brief Dckt. 48325

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

Recommended Citation
"State v. Morales Respondent's Brief Dckt. 48325" (2021). Not Reported. 7080.
https://digitalcommons.law.uidaho.edu/not_reported/7080

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Not Reported by an authorized administrator
of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.

Electronically Filed
6/2/2021 3:04 PM
Idaho Supreme Court
Melanie Gagnepain, Clerk of the Court
By: Brad Thies, Deputy Clerk

LAWRENCE G. WASDEN
Attorney General
State of Idaho
COLLEEN D. ZAHN
Deputy Attorney General
Chief, Criminal Law Division
KENNETH K. JORGENSEN
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
Email: ecf@ag.idaho.gov
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
REFUGIO FRANCISCO MORALES JR.,
Defendant-Appellant.

NO. 48325-2020

Minidoka County Case No.
CR-2017-2870
RESPONDENT’S BRIEF

Has Refugio Francisco Morales Jr. failed to show that the district court abused its discretion
by revoking his probation and executing the underlying sentence of seven years, with three years
determinate?
ARGUMENT
Morales Has Failed To Show That The District Court Abused Its Discretion
A.

Introduction
In February of 2017, authorities executed a search warrant on Refugio Francisco Morales

Jr.’s house. (PSI, p. 3.) During the search of Morales’ residence, authorities located a clear glass
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pipe with burnt methamphetamine residue, a homemade smoking device, a digital scale with
residue, a plastic baggy containing a white residue inside of it, a straw-like object with residue
inside of it, a silver container containing a green residue believed to be marijuana, and a clear
plastic bag containing 30.2 grams of marijuana. (PSI, pp. 3-4.)
The state charged Morales with one count of possession of a controlled substance,
methamphetamine, one count of possession of a controlled substance, marijuana, one count of
possession of drug paraphernalia, and a persistent violator enhancement. (R. Vol. 1, pp. 41-44
(citations to electronic file named “6 Appeal Volume 1 – Clerk’s record . . .”).) While released on
his own recognizance, Morales failed to report for drug and alcohol testing three times in March
of 2018. (R. Vol. 1, pp. 50-51.) The district court revoked Morales’ release, and later modified
the conditions of Morales’ release. (R. Vol. 1, pp. 57, 89.) Morales again violated the terms of
his release by failing to submit random drug and alcohol tests on June 29, 2018 and July 2, 2018.
(R. Vol. 1, pp. 93-94.) The district court revoked Morales’ O.R. release, and Morales pleaded
guilty to one count of possession of a controlled substance, methamphetamine. (R. Vol. 1, pp. 98,
111-122.) The state agreed to dismiss the remaining charges, and prior to sentencing, the district
court released Morales on his own recognizance on July 31, 2018. (R., pp. 111-124.) Morales
failed to submit for drug and alcohol testing on August 6 and 8, 2018, and the district court revoked
his release. (R. Vol. 1, pp. 130-131, 136.) The district court sentenced Morales to seven years,
with three years determinate and retained jurisdiction. (R. Vol. 1, pp. 144-146.) Following a
period of retained jurisdiction, the district court placed Morales on probation for a period of three
years in June of 2019. (R. Vol. 1, pp. 155-156.)
While on probation, Morales failed to report contact with law enforcement for no proof of
insurance and operating a vehicle without a valid driver’s license, failed to report for appointments
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with his supervising officer, failed to report changes of address, used alcohol and
methamphetamine, failed to appear for testing on numerous occasions, failed to complete aftercare
treatment, absconded supervision, did not pay court costs and probation costs, got arrested for
eluding and resisting/obstructing officers, and maintained a relationship with a prohibited person.
(R. Vol. 1, pp. 160-163, 182-183.) The district court continued probation, extending the term to
four years beginning in January of 2020. (R. Vol. 2, pp. 2-3 (citations to electronic file named “7
Appeal Volume 2 – Clerk’s record . . .”).) During his probation in January and February of 2020,
Morales failed to report to his probation officer, failed to report for drug court programming, and
absconded supervision. (R. Vol. 2, pp. 12-13.) The district court revoked probation, executed the
underlying sentence of seven years, with three years determinate and credited Morales with 438
days served. (R. Vol. 2, pp. 27-28.) Morales then filed a timely appeal. (R. Vol. 2, pp. 30-31.)
On appeal, Morales argues that “the district court abused its discretion by revoking his
probation, or, alternatively, by failing to reduce his sentence upon revocation.” (Appellant’s brief,
p. 4.) Morales has failed to show that the district court abused its discretion by revoking his
probation and executing the underlying sentence of seven years, with three years determinate.
B.

Standard Of Review
“Appellate review of a sentence is based on an abuse of discretion standard. Where a

sentence is not illegal, the appellant has the burden to show that it is unreasonable and, thus, a clear
abuse of discretion.” State v. Schiermeier, 165 Idaho 447, 451, 447 P.3d 895, 899 (2019) (internal
quotations and citations omitted). A sentence of confinement is reasonable if it appears at the time
of sentencing that confinement is necessary to accomplish the primary objective of protecting
society and to achieve any or all of the related goals of deterrence, rehabilitation, or retribution
applicable to a given case. Id. at 454, 447 P.3d at 902. “A sentence fixed within the limits
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prescribed by the statute will ordinarily not be considered an abuse of discretion.” Id. (internal
quotations omitted). “In deference to the trial judge, this Court will not substitute its view of a
reasonable sentence where reasonable minds might differ.” State v. Matthews, 164 Idaho 605,
608, 434 P.3d 209, 212 (2019) (citation omitted).
“‘[T]he decision whether to revoke a defendant's probation for a violation is within the
discretion of the district court.’” State v. Garner, 161 Idaho 708, 710, 390 P.3d 434, 436 (2017)
(quoting State v. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)). In
determining whether to revoke probation, a court must examine whether the probation is achieving
the goal of rehabilitation and is consistent with the protection of society. State v. Cornelison, 154
Idaho 793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted). A decision to revoke
probation will be disturbed on appeal only upon a showing that the trial court abused its discretion.
Id. at 798, 302 P.3d at 1071 (citing State v. Beckett, 122 Idaho 324, 326, 834 P.2d 326, 328 (Ct.
App. 1992)).
C.

Morales Has Shown No Abuse Of The District Court’s Discretion
The record shows the district court perceived its discretion, employed the correct legal

standards to the issue before it, and acted reasonably and within the scope of its discretion.
At the disposition hearing, the district court noted that Morales’ “record dates back a long
time and has the charges that do affect other people. Page 13 of the PSI discusses the issues of
checking in, you know. So it’s been a long-standing problem, just an inability to comply with the
law or comply with probation.” (Tr., p. 22, Ls. 3-8.) The district court stated that Morales “had
really everything the system can provide,” and “there’s been a long track record of inability to live
in society and comply with the laws and the rules.” (Tr., p. 22, Ls. 9-10, 15-17.) The district court
stated that it “has to ask whether probation is accomplishing the goals of rehabilitation and whether
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it’s protecting society. And the answers to that are no.” (Tr., p. 23, Ls. 4-7.) The district court
stated that it’s “clear that probation will not work, has not worked. [Morales has] had more chances
than probably should have been given.” (Tr., p. 23, Ls. 7-9.) The district court acknowledged that
the PSI “clearly indicates that [Morales] had multiple cognitive-based programs in IDOC,
including the therapeutic community. And there’s debates about how effective that was. It helps
some people, and there’s some issues with it, so they replaced it, but [Morales] had it.” (Tr., p. 23,
L. 24 – p. 24, L. 4.) The district court stated that Morales “had another rider since with their newer
model.

Nothing has worked,” so the “answer to the question of whether probation is

accomplishing the goals of rehabilitation and whether it’s protecting society, the answer is no.”
(Tr., p. 24, Ls. 4-5, 11-13.) The district court stated that “reducing the sentence . . . would be
inappropriate.” (Tr., p. 24, Ls. 14-15.)
On appeal, Morales argues that the mitigating factors—the recent passing of his mother,
lack of family connections, substance abuse issues, his claim that he’s not a criminal and his
acknowledgment of his age—show an abuse of discretion. (Appellant’s brief, pp. 3-4.) Morales’
argument does not show an abuse of discretion. Morales’ LSI score is twenty-nine, placing him
in the moderate risk category to reoffend. (PSI, p. 22.) Morales’ extensive criminal history
consists of numerous felonies, and opportunities on probation, parole and retained jurisdiction.
(PSI, pp. 5-11.)

Morales has repeatedly violated his community supervisions by using

methamphetamine, failing to complete treatment and education programs, absconding supervision,
drinking alcohol, committing new criminal offenses, failing to make payments to the court, failing
to secure ongoing employment, associating with prohibited people, changing residences without
permission and failing to submit to random drug and alcohol testing. (PSI, pp. 12-13.) The
presentence investigator stated that Morales “has continued to engage in criminal behavior despite
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past sanctions and based on the level of assessed risk and need, and other protective factors as
discussed above, it is recommended [Morales] be sentenced to the physical custody of the Idaho
Department of Correction.” (PSI, p. 24.)
Morales’ inability to comply with pretrial release and probation in the instant case alone
justifies execution of the underlying sentence. Morales’ extensive criminal history and inability
to correct his criminal behavior shows that he’s not amenable to community supervision. Morales
received numerous opportunities to show that he’s capable of reform through alternative treatment,
but he chose to not abide by the terms of his supervision, and execution of the underlying sentence
is the only remaining option for the district court to deter and rehabilitate Morales, while protecting
society. Morales has exhausted the district court’s choices for recourse, and he’s failed to show
that the district court abused its discretion by revoking probation and executing the sentence of
seven years, with three years determinate.
CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 2nd day of June, 2021.

/s/ Kenneth K. Jorgensen____
KENNETH K. JORGENSEN
Deputy Attorney General
ZACHARI S. HALLETT
Paralegal

CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that I have this 2nd day of June, 2021, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/ Kenneth K. Jorgensen____
KENNETH K. JORGENSEN
Deputy Attorney General
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